challenge to the application of National Gypsum to a health
standard, as opposed to a safety standard, and it stated that
it intimates "* * * no views at this time as to the merits of
that question" (Footnote 4 in Mathies) .

The Commission held in the Consolidation case, supra, that
an inspector may properly designate in a citation issued pursu-
ant to section 104 (a) of the Act that the alleged violation is
significant and substantial as that term is used in section
104 (d) (1) of the Act.  While the Commission has not determined
whether a health standard may be designated as "significant and
substantial" within the meaning of that definition given by the
Commission in the National Gypsum case, the quotation below
from section 104 (d) (1) of the Act shows that Congress made no
distinction in providing that an inspector may designate either
a health or a safety standard as being significant and substan-
tial:

(d)(1)  If, upon any inspection of a coal or
other mine, an authorized representative of the
Secretary finds that there has been a violation of
any mandatory health or safety standard, and if he
also finds that * * * such violation is of such
nature as could significantly and substantially
contribute to the cause and effect of a coal or
other mine safety or health hazard, * * * he shall
include such finding in any citation given to the
bperator under this Act.  [Emphasis supplied.]

The language quoted from section 104(d)(1) above shows
that MSHA had the authority to include in Citation Nos. 9914583
and 9917507 findings that the violations of section 70.101 were
significant and substantial.  Although the Commission's defini-
tion of significant and substantial as given in the National
Gypsum case has been held by the Commission as being applicable,
up to now, only to a safety standard, it is my belief that the
definition is equally applicable to a violation of a health
standard and that the Commission's National Gypsum definition
of significant and substantial can be applied to a violation of
a health standard.  The Commission, in both its Mathies and
Consolidation decisions, supra, considered the National Gypsum
definition in four steps.

The first step is a consideration of whether MSHA proved
that violations occurred.  USSM's counsel conceded at the hear-
ing that USSM had violated section 70.101 if the language given
in that section is applied to the samples which USSM submitted
from the 002 Unit in its Shawnee Mine and the 024 Unit of its
Morton Mine (Tr. 144).  I have already considered in the fore-
going portions of this decision USSM's claims about the lack of
fairness in MSHA's respirable-dust program and I have found
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